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Address: 43 Cholmeley Crescent, Hornsey, London, N6 5EX
Proposal: Certificate of lawfulness for the erection of a single 
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garden - proposed use.
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RECOMMENDATION
Approve

 
1.      DETAILS OF PROPOSAL
 
Certificate of lawfulness for the erection of a single storey outbuilding (yoga room and gym) in the rear 
garden - proposed use. 
 
2.      PLANNING HISTORY
 

 HGY/2023/3348 - Replacement of first floor casement windows on front elevation above 
entrance, replacement of 2 front rooflights, replacement of existing rear French doors with new 
timber French doors, replacement of first floor rear windows with double glazed timber framed 
units, alterations to side elevation fenestration and replacement of side rooflights – Approved 
with Conditions

 HGY/2023/2613 - Replacement of rear and side ground floor extension, with internal 
remodelling and minor landscaping works – Approved with Conditions

 HGY/2023/1684 - Replacement of rear and side ground floor extension, with internal 
remodelling and installation of solar panels on the roof. Replacement of existing shed with 
larger outbuilding (standalone garden studio) with landscaping works - Refused.

 HGY/2013/0134 - Erection of single storey rear extension - Approved with conditions.
 HGY/2005/0815 - Erection of dormer windows to front, side and rear elevations – Approved with 

conditions.
 
3.      RELEVANT PLANNING LEGISLATION
 
The application has been made under section 192 of the Town and Country Planning Act (1990) and relevant 
amendments. This not a planning application but instead the applicant seeks confirmation that the proposed 
development is lawful. As such, the impact of the proposed development of the neighbour’s amenities or the 
character of the area cannot be taken into consideration for this submission. 
 
4.      ANALYSIS/ASSESSMENT OF THE APPLICATION
 



A Certificate of Lawfulness for provision within the curtilage of the dwellinghouse of any building or enclosure, 
swimming or other pool required for a purpose incidental to the enjoyment of the dwellinghouse as such, or the 
maintenance, improvement or other alteration of such a building or enclosure or a container used for domestic 
heating purposes for the storage of oil or liquid petroleum gas can be issued if the proposal meets all the criteria 
under The Town and Country Planning (Generally Permitted Development) (Amendment) (No.2) (England) Order 
2015 – Part 1, Class E ‘buildings etc incidental to the enjoyment of a dwellinghouse’. 
 
The current proposal will be assessed against these requirements as follows:
 
E.1. Development is not permitted by Class E if —
 
a) permission to use the dwellinghouse as a dwellinghouse has not been granted only by virtue of Class G, M, 
MA, N, P, PA or Q of Part 3 of this Schedule (changes of use);
Complies. 
 
(b) the total area of ground covered by buildings, enclosures and containers within the curtilage (other than 
the original dwellinghouse) would not exceed 50% of the total area of the curtilage (excluding the ground area 
of the original dwellinghouse); 
Complies.
 
(c) any part of the building, enclosure, pool or container would not be situated on land forward of a wall 
forming the principal elevation of the original dwellinghouse; 
Complies.
 
(d) the building would not have more than a single storey; 
Complies.
 
(e) the height of the building, enclosure or container would not exceed— 
 
     I.           4 metres in the case of a building with a dual-pitched roof, 
   II.          2.5 metres in the case of a building, enclosure or container within 2 metres of the boundary of the 
curtilage of the dwellinghouse, or
   III.          3 metres in any other case; 
Complies.
 
As confirmed in the Ministry of Housing, Communities and Local Government’s Technical Guidance on 
permitted development rights for householders (September 2019), if any part of the building, container 
or enclosure is within 2 metres of the boundary of the curtilage of the house, then the height limit for the 
total development is restricted to 2.5 metres if it is to be permitted development. The same technical 
guidance states that references to height in Part 1, of Schedule 2 of the Town and Country Planning 
(Generally Permitted Development) (England) Order 2015, (for example, the heights of the eaves on a 
house extension) is the height measured from ground level. Ground level is the surface of the ground 
immediately adjacent to the building in question. Where ground level is not uniform (e.g. if the ground is 
sloping), then the ground level is the highest part of the surface of the ground next to the building.
 
(f) the height of the eaves of the building would not exceed 2.5 metres;
Complies.
 
(g) the building, enclosure, pool or container would not be situated within the curtilage of a 
listed building;
Complies.
 
(h) it would not include the construction or provision of a verandah, balcony or raised platform;
Complies.



 
(i) it does not relate to a dwelling or a microwave antenna; 
Complies.
 
j) the capacity of the container would not exceed 3,500 litres.; 
Complies.
 
(k) the dwellinghouse was not built under Part 20 of this Schedule (construction of new 
dwellinghouses). 
Complies.
 
E.2. In the case of any land within the curtilage of the dwellinghouse which is within (a) an area 
of outstanding natural beauty; (b)the Broads; (c)a National Park; or (d)a World Heritage Site, 
development is not permitted by Class E if the total area of ground covered by buildings, 
enclosures, pools and containers situated more than 20 metres from any wall of the 
dwellinghouse would exceed 10 square metres.
Complies.
 
E.3. In the case of any land within the curtilage of the dwellinghouse which is article 2(3) land, 
development is not permitted by Class E if any part of the building, enclosure, pool or container 
would be situated on land between a wall forming a side elevation of the dwellinghouse and the 
boundary of the curtilage of the dwellinghouse.
Complies.
 
Interpretation of Class E - E.4. For the purposes of Class E, “purpose incidental to the 
enjoyment of the dwellinghouse as such” includes the keeping of poultry, bees, pet animals, 
birds or other livestock for the domestic needs or personal enjoyment of the occupants of the 
dwellinghouse. 
N/A
 
Representation received
 
Although this is not a planning application but is instead a certificate of lawfulness seeking to confirm 
that the proposed development is lawful, concerns have been raised on whether the works can indeed 
be deemed to fall under permitted development.
 
The following concerns were raised:
 

 Excessive over-intensive development which will be visually dominant. (Officer comment: The 
only requirement or consideration for a structure being erected under Permitted Development is 
that it meets all the relevant criteria. This structure meets the criteria including not exceeding 
50% of the total ground covered, excluding the original house, of the total area of the curtilage. 
This would include the recently approved extensions to the main house).  

 The structure is very close 0.6 metres from the boundary. As it is taller than 2.5 metres it would 
not be PD. (Officer Comment: Although the structure would be close to the boundary, it would 
meet the criteria of falling under Permitted Development as the height of the building from the 
highest ground level is 2.5 metres. This is supported by the recent appeal decision for No. 47 
Woodland Gardens N10 (APP/Y5420/X/20/3261546)).

 The natural ground level is not being used as a base point and therefore the height of the 
structure would exceed the height of 2.5 metres from the ground level. (Officer Comment: 
Based on the submitted information and photos provided the applicant has confirmed that the 
measurement is from the natural ground level. If this information is found to be incorrect then 
this would become an enforcement issue).

 Potential excavation works. (Officer Comment: It has been confirmed that there would be no 
excavation works involved in erecting the outbuilding. If this changes at any point during the 



works, then all the relevant consents to continue the work would need to be sought from the 
Local Authority and approved in writing).

 The RPA of nearby trees has not been considered. (Officer Comment: It has been confirmed 
that there would be no excavation works involved in erecting the outbuilding. If this changes at 
any point during the works, then all the relevant consents to continue the work would need to be 
sought from the Local Authority and approved in writing. An informative would be added to this 
certificate).

 Underground streams have not been considered. (Officer Comment: As above)
 No replanting scheme. (Officer Comment: This is not a requirement for a structure that falls 

under Permitted Development. However, if the construction of the building involves 
works/removal of any tress then a notice would need to be given to the Council by means of an 
application for Tree Works. Written confirmation of ‘No Objection’ would need to be secured. An 
informative is attached to this application).

 A similar certificate at No. 45 (HGY/2023/2256) was rejected as the engineering works to erect 
the structure were not deemed to fall under the permitted development rules. (Officer Comment: 
Unlike this application, engineering works would have been required to enable the development 
to be constructed which would have not constituted as works typically carried out for a building 
falling under Permitted Development).

 The outbuilding would be similar to part of the scheme which was previously refused under 
application HGY/2023/1684. (Officer Comment: The only requirement or consideration for a 
structure being erected under Permitted Development is that it meets all the relevant criteria).

 The structure would result in loss of privacy/overlooking, noise, light, and security issues. 
(Officer comment: This is not a planning application but instead the applicant seeks confirmation 
that the proposed development is lawful. As such, the impact of the proposed development of 
the neighbour’s amenities or the character of the area cannot be taken into consideration for 
this submission).

 No details of how the building would be used have been provided. (Officer Comment: Although 
details have not been provided, for the building to be deemed as Permitted Development it must 
be built only for purposes incidental to the enjoyment of the house. This would also mean it 
would not be able to be used as separate accommodation/bedroom etc.  If the use is not in 
accordance with the guidelines of Class E, then this would become an enforcement issue).

 
5.SUMMARY AND CONCLUSION: 
 
Considering the above, the proposed development constitutes permitted development by virtue of 
Schedule 2, Part 1, Class E of the Town and Country Planning (General Permitted Development) Order 
2015 and is considered to be lawful.
 

 
 


